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MARC A. LEVINSON (STATE BAR NO. 57613)
malevinson@orrick.com
NORMAN C. HILE (STATE BAR NO. 57299)
nhile@orrick.com
PATRICK B. BOCASH (STATE BAR NO. 262763)
pbocash@orrick.com
ORRICK, HERRINGTON & SUTCLIFFE LLP
400 Capitol Mall, Suite 3000
Sacramento, California 95814-4497
Telephone: +1-916-447-9200
Facsimile: +1-916-329-4900

Attorneys for Debtor
City of Stockton

UNITED STATES BANKRUPTCY COURT

EASTERN DISTRICT OF CALIFORNIA

SACRAMENTO DIVISION

In re:

CITY OF STOCKTON, CALIFORNIA,

Debtor.

Case No. 2012-32118

D.C. No. OHS-15

Chapter 9

Adv. No. 13-02315

DIRECT TESTIMONY
DECLARATION OF MARILYN
MOORE1

Date: June 4, 2014
Time: 9:30 a.m.
Dept: Courtroom 35
Judge: Hon. Christopher M. Klein

WELLS FARGO BANK, NATIONAL
ASSOCIATION, FRANKLIN HIGH
YIELD TAX-FREE INCOME FUND,
AND FRANKLIN CALIFORNIA
HIGH YIELD MUNICIPAL FUND,

Plaintiffs,

v.

CITY OF STOCKTON, CALIFORNIA,

Defendant.

1 Out of an abundance of caution, and because the evidentiary hearing on Plan confirmation and the trial in the
adversary proceeding share common issues, this declaration is being offered in both the main case and the adversary
proceeding.
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I, Marilyn Moore, hereby declare:

1. I am the niece of Charles Raymond Van Buskirk (“Charles”) and Bertha S. Van

Buskirk (“Bertha”). Charles and Bertha had no children. My father, Erle Lever Van Buskirk

(“Erle”), was Charles’s brother. I am the youngest of Erle’s six children. My five siblings are

Margaret Loeffelbein, Jean Whitney, Lois Houston, Helen Gordon, and Robert Van Buskirk

(“Robert”). I am the only surviving sibling.

2. In the late 1950s, Charles and Bertha donated to the City the land that would

become Van Buskirk Golf Course (the “Property”). Based on my own memory of those events,

as well as on a more recent review of relevant documents, I understand that the deed by which

Charles and Bertha granted the Property to the City contained two conditions. The first requires

that the Property be used only for public recreation or public park purposes. The second

prevented the sale of intoxicating liquor on the Property. It was extremely important to Charles

and Bertha, as well as to their family, that the land gifted to the City always be maintained for

public use and enjoyment. The deed, which I recently re-reviewed, provided that these conditions

could be enforced by any of Charles and Bertha’s “heirs, assigns, and successors.” I understand

that a copy of the deed has already been lodged with the Court.

3. Charles passed away in 1979. My brother, Robert, and I were co-executors of

Charles’s estate. Robert and I were also co-executors of Bertha’s estate after her death in 1983.

Both Charles and Bertha executed wills that went through probate. Charles’s will transferred

most of his estate into a trust to be maintained for Bertha’s benefit, and provided for the

distribution of his estate from that trust after Bertha’s death. Robert and I served as trustees of

that trust. After Bertha’s passing, most of the remainder of Charles’s estate passed to his relatives

and to Bertha’s relatives. My siblings and I each received a 9% share. A true and correct copy of

the Will of Charles Raymond Van Buskirk is attached hereto as Exhibit A.

4. Bertha’s will passed most of her estate to her nieces and nephews. My siblings

and I each received a one-seventeenth interest in the residue of Bertha’s estate, along with

Bertha’s other nieces and nephews. A true and correct copy of the Last Will And Testament Of

Bertha S. Van Buskirk is attached hereto as Exhibit B.
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5. On or around the weekend of May 17-18, 2014, my daughter, Wendy Moore

(“Wendy”), showed me a news article she had read that had recently appeared in the Stockton

Record. The article, written by reporter Roger Phillips, discussed the recent hearing in the City’s

bankruptcy case. I gathered from the article that during the hearing, Franklin had raised the issue

of whether there existed anyone able and willing to enforce the conditions that control the

Property. I also took from the article that Franklin had suggested that the prohibition against the

sale of intoxicating liquor at the property was not being enforced. The article left me with the

impression that the restrictions on the Property created by Charles and Bertha were being

challenged.

6. This upset me. I knew Charles and Bertha very well. My family lived next door

to Charles and Bertha when I was growing up, and I and my siblings were very close to both of

them. I believe that it was important to Charles and Bertha that the Property be preserved as a

place for public recreation or public park purposes. Further, it is important to me and to other

members of the family with whom I have communicated that the Property be preserved for public

recreation or public park purposes.

7. After my discussion with Wendy about the newspaper article, I sent an email to all

of my nieces and nephews for whom I had email addresses. My email discussed my

understanding that restrictions on the Property were being challenged and my belief that the

restrictions should be enforced. A majority of the nieces and nephews to whom I sent this email

sent me responses. All of the family members that responded indicated that they also agreed with

me that the restrictions should be enforced. Based on my email exchanges with my nieces and

nephews, I can state with confidence that the Van Buskirk heirs would oppose any violation of

the public use restrictions on the Property. I believe that I have authority to speak to the

enforcement of the restrictions on the Property on behalf of my family.

8. It is my understanding that while I was corresponding with my nieces and nephews

via email regarding the newspaper article, Wendy contacted Mr. Phillips. I understand that Mr.

Phillips suggested that Wendy call bankruptcy counsel for the City. Subsequently, on May 19,

2014, my nephew Raymond Van Buskirk (“Raymond”), with whom Wendy and I had been
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LAST WILL AND TESTAMENT 

I, BERTHA S. VAN BUSKIRK, declare that this is my Will. 

FIRST: I hereby revoke all other and former Wills and 
Codicils to Wills by me made. 

SECOND: I declare that I was formerly married to RAYMOND VAN 
BUSKIRK, who predeceased me, and that there were no children born 
the issue of said marriage. 

THIRD: I nominate and appoint ROBERT E. VAN BUSKIRK and 
MARILYN MOORE, or the survivor thereof, as Co-Executors of this, 
my Last Will and Testament, to serve without bond; and I hereby 
give and grant unto my personal representative full power and 
authority to sell or lease any and all property in my estate, 
whether real or personal, at either public or private sale, or 
borrow money, with or without notice, as may be determined, sub­
ject, however, to confirmation of the same by the Court, when 
required by law. 

FOURTH: I hereby direct that all real property which I may 
own at the date of my death, as well as all of my household fur­
niture and furnishings, be sold and the proceeds added to the 
residue of my estate and which residue, together with any pro­
perty over which I have a right of testamentary disposition, I 
hereby give, devise and bequeath as follows: 

(1) To THE FIRST CONGREGATIONAL CHURCH, Lodi, 
California, cash in the sum of $1,000.00 to be used by the 
Campership Fund. 

(2) To RODGER VAN BUSKIRK, if living, cash in the sum 
of $1,000.00. 

(3) To CURTIS DEAN VAN BUSKIRK, if living, my rings. 

(4) To my following nieces and nephews each an undi­
vided one-seventeenth interest in the residue of my estate: 
LAURA M. DOYLE, LYDIA M. WEDSTED, ELEANOR M. GAERTNER, ELDA 
RAPPUHN WEIHEMILLER, LESLIE RAPPUHN, LEWIS RAPPUHN, ADELL 
RAPPUHN, BRYCE STREIBEL, SHIRLEY S. FISCHER, MARGRET 
LOEFFELBEIN, JEAN WHITNEY, LOIS HOUSTON, HELEN GORDON, ROBERT VAN 
BUSKIRK and MARILYN MOORE; to my grandnieces, JEANIE PRIVITALIE 
and JOAN THOMPSON, jointly, an undivided one-seventeenth 
interest; and to my grandn~phews, GARY MARTIN and LOWELL MARTIN, 
jointly, an undivided one-seventeenth interest. 
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In the event that any of the persons hereinabove 
named predecease me, then his or her share shall become a part of 
the residue of my estate and be distributed to the remaining per­
sons hereinabove named. 

FIFTH: I have purposely made no provision for any other per­
son, whether claiming to be an heir of mine or not; and if any 
person, whether a beneficiary under this Will, or not mentioned 
herein, shall contest this Will, or object to any of the provi­
sions hereof, I give to such person so contesting or objecting 
the sum of One Dollar ($1.00), and no more, in lieu of the provi­
sion which I have made, or which I might have made herein, for 
such person so contesting or objecting. 

DATED: __:&__..&~i.:.._::..:,j,=-..p=--y--'-/--'f ___ , 19 8 2. 

BERTHA S. VAN BUSKIRK 

The foregoing instrument, consisting of two pages, including 
this page, was, at the date hereof, signed as, and declared to 
be, her Will, in the presence of each of us, who, at her request, 
and in her presence, and in the presence of each other, have 
subscribed our names as witnesses thereto. Each of us observes 
the signing of this Will by BERTHA S. VAN BUSKIRK and each other, 
as subscribing witnesses, and knows that each signature is the 
true signature of the person whose name was signed. Each of us 
is now more than 18 years of age and a competent witness. 

We are now acquainted with BERTHA S. VAN BUSKIRK. At this 
time, she is over the age of 18 years; and~ to the best of our 
knowledge, she is of sound and disposing mind and memory and is 
not acting under duress, menace, fraud, misrepresentation, or 
undue influence of any person whomsoever. 

We declare under penalty of perjury that the foregoing is 
true and correct. 

Executed on __ /)~?:..~.b_u--=h:.....;<":.....;r:.....;_--=-/.J.f __ , 19 8 2 , at Lod i , Ca 1 if or ni a . 

~~~--~~~~~~~~~.r~~~---------' residing at Lodi, California. 

-~~~/~·~~···~~~~~~~,~t?i~~~~~~~h~eY~~~-------' residing at Lodi, California. 
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